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1- Global trade and investment context 
 
History of trade agreements 
 
During recent years, the free trade ideology has come under increased criticism from 
mainstream circles1. Highlighting the negative effects of trade has featured in political debates 
during Brexit and also US elections2. This is largely a result of the fact that the free-market 
program: trade liberalisation, privatization of state enterprises, deregulation, and openness to 
foreign investment, did not translate in higher levels of development. On the contrary. 
 

“Free trade is simply a euphemism for the corporate capture of international trade.”, Walden 
Bello3 

 
In the 1990s, the unprecedented rise of “structural adjustments” pushed through across the 
Global South by the International Monetary Fund (IMF) and the World Bank went hand in hand 
with the rise of the free trade ideology: the opening up of borders to goods, services and capital, 
and the limiting of the role of the State in regulating the economy. The purpose of these 
changes was allegedly to bring growth, but the actual impact of these economic policies was 
radically different for developing countries. 
 
The embodiment of this ideology is the World Trade Organisation (WTO), which began 
operations on 1st January 1995. The WTO is an international organisation which sets the rules 
regulating international trade between participating countries. Today it has 164 members. Its 
main objective is to liberalise trade (to remove barriers, taxes and regulations that impact trade) 
in as many countries and as many economic sectors as possible. Since its creation, the WTO 
has been in the subject of much controversy, debate and critique. 
 

 
1 Marina N. Bolotnikova, The Trilemma: Dani Rodrik’s views on trade, development, and democracy enter the 
mainstream, July-August 2019 
2 Billy Melo Araujo, Trade deals, labour conditions and the gap between talk and action, September 28, 2017  
3 Walden Bello, Why Free Trade is Bad for You (or Most of You at Any Rate), 11 March 2019. 

https://harvardmagazine.com/2019/07/rodrik-trilemma-trade-globalization
https://harvardmagazine.com/2019/07/rodrik-trilemma-trade-globalization
https://theconversation.com/trade-deals-labour-conditions-and-the-gap-between-talk-and-action-83730
https://fpif.org/why-free-trade-is-bad-for-you-or-most-of-you-at-any-rate/
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“Those countries that allowed themselves to be fooled or were bullied by the apostles of free 
trade and forgot the creative role of the state, like Mexico, the Philippines, and much of Africa bit 

the dust”, Walden Bello4 
 
In 2001, the WTO started a new round of global trade negotiations, called the Doha round, also 
known as the Doha Development Agenda. The objective of this round of negotiations was to 
further open global markets in agriculture, manufacturing and services. It was never completed 
however. Developing countries were very critical of this round of negotiations; having learned 
from earlier rounds and the negative impact that previous liberalisation of trade had had on their 
economies and economic development. They struggled to make their voices heard and to keep 
their own key issues on the agenda at the WTO, despite making up the majority of its members. 
For instance, the main obstacles that limit African exports were not addressed in a meaningful 
way during the round5.  
 
As a result of this multilateral failure, the US in 2003 and the EU in 2006 decided to subvert the 
multilateral approach to trade, and instead reinforce the bilateral negotiation of trade 
agreements with developing countries. In doing so they were trying to win concessions that they 
were unable to obtain at the WTO, where developing countries could hold the line and resist 
unfair deals collectively6. The WTO promotes multilateral trade agreements that create common 
trade rules for all member countries. On the contrary, a bilateral agreement is a deal which 
regulates trade solely between two countries, or sets of countries/regions. 
 
Today, as ever, the WTO is still being questioned. And not just by Donald Trump! According to 
the former representative of South Africa to the WTO, the organisation’s commitments “not only 
helped to propel an unbalanced form of globalisation, where the massive extension of global 
markets alongside stronger protection for intellectual property rights delivers enormous benefits 
for corporations and global finance, but also a growing concentration of wealth, inequality, job 
losses and insecurity”7. 
 
History of investment agreements 
At the same time that free trade rules were being promoted and pushed by the WTO around the 
world, another key instrument was also sponsored by developed countries, to favour global capital 
and lock in its economic power: International Investment Agreements (IIAs), of which Bilateral 
Investment Treaties (BITs) are the most common.  
 
In Africa, these agreements were strongly rooted within the decolonisation process, during which 
industrialised countries had to think of new ways to maintain control over their investments in the 
third world. In fact, the majority of the investment treaties signed by the Global North with African 
countries were signed after independence.  
 
Although only 381 BITs existed at the end of the 1980s, their number multiplied by five throughout 
the next decade, to reach 2,067 by end of the year 2000. Today there are over 3,000 investment 
treaties, and at least 2,600 of them are in force.  

 
Investment protection treaties give foreign investors extensive rights, without imposing any 
responsibilities for their activities on them. These rights include the right to sue signatory States 
via a parallel private justice system, if investors feel their wide-ranging and vaguely defined 
rights, enshrined in those treaties, have not been respected.  
 
This parallel justice system can be seen as a neo-colonial move by former colonial powers to 
avoid having to rely on local courts when investing in former colonies. This mechanism is the so 
called “Investor-State Dispute Settlement" system, and was introduced for the first time in a 

 
4 Ibid. 
5 Oxfam, Africa and the Doha Round Fighting to keep development alive, November 2005. 
6 SEATINI, A Trade Policy to Serve the People: Exploring alternative Free Trade Agreements (FTAs). 
7 Xavier Carim, Rethinking the World Trade Organisation, 15 April 2019. 

https://www.oxfamamerica.org/static/oa3/files/africa-and-the-doha-round.pdf
http://www.seatiniuganda.org/publications/downloads/282-thinkpiece-on-a-trade-policy-to-serve-the-people-exploring-alternative-free-trade-agreements-ftas/file.html
https://www.opendemocracy.net/en/oureconomy/rethinking-world-trade-organisation/
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bilateral investment deal between Indonesia and the Netherlands (the country’s former 
coloniser) in 1968. 
 

[International Investment Agreements]”may make it difficult for countries to achieve essential 
public policy objectives, including their development goals and the maintenance of 

environmental, human rights and labour rights standards.” 
Veniano Qalo, Acting Head of International Trade Commonwealth Secretariat8 

 
2- General overview of African trade and investment relationships  
 
Africa and the EU 
 
From the early years of the European Union (EU), African, Caribbean and Pacific (ACP) 
countries could export their products to the region without paying any taxes on the border, 
under the Everything But Arms trade scheme, which is part of the Generalised System of 
Preferences (GSP). They were also not limited in the amount of products they could export to 
the EU. EU exports to the ACP countries, on the other hand, were taxed on the border, through 
so-called “tariffs”. This lack of reciprocity was contrary to the rules of the WTO, which allowed 
this “exceptional” system under a waiver until 31st December 2007. The EU used the WTO’s 
2007 deadline as an excuse to push for and pursue the speedy negotiation of far-reaching Free 
Trade Agreements, called “Economic Partnership Agreements (EPAs)” with ACP countries9. 
 

“EPAs do not have adequate provisions to protect workers’ rights or social welfare” 
Trade Union Congress, United Kingdom10 

 
EPAs aimed to further open the African continent's markets to EU trade, both rapidly and 
deeply, with potentially dire consequences for local businesses, developing industries and 
farmers. While the EU argued that such a trade approach would be beneficial to African 
countries and promote development and poverty reduction, many African civil society groups 
and some governments were highly critical of the EPAs. In fact, the promises made by the EU 
about EPAs are not any different from the disastrous Structural Adjustment Programmes (SAPs) 
referred to earlier in this note. Both are rooted within a colonial framework which enables 
transnational corporations of the EU and the Global North to extract raw materials from African 
countries under their own terms11, and to perpetuate economic underdevelopment in the 
continent. 
 

“The EPAs represent the latest attempt by Europe to further the under-development of Africa.” 
Kwasi Adu Amankwah, ITUC Africa General Secretary12 

 
The EU, however, has only partly managed to advance its trade agenda in Africa. A number of 
African countries have signed the EPAs, many due to fear of the EU cutting their market access 
or loss of development funding. However some countries, including Nigeria and Tanzania, have 
refused to sign any form of EPA, raising concerns about their potential impact on development, 
and that they may limit government’s policy space in the years to come13. In 2017, for example, 
the president of the Manufacturers Association of Nigeria (MAN), Frank Jacobs, said: “The EPA 
in its present form will stifle existing manufacturing industries as they will become uncompetitive 
because cheaper finished goods from European countries would flood the nation’s markets.14”  
 

 
8 Quoted in SEATINI and Traidcraft, International Investment Agreements:  An advocacy guide for CSOs, 2015. 
9 ITUC, Why Ghana must not sign the EPAs in its current Form – Kwabena Nyarko Otoo, 19 May 2014. 
10 TUC, Tanzania & Uganda stand up against unfair EU-East Africa trade deal, 7 September 2017. 
11 Third World Network, How EPAs can undermine African agriculture, July 2017. 
12 ITUC Africa, ITUC-Africa Statement on EPAs, 8 June 2016. 
13 Africa Trade Network, A call for Equitable and Transformative ACP-EU relations, March 2018.    
14 Rick Rowden, “The most remarkable rejection of free trade you’ve never heard of” South Centre, 30 March 2017. 

http://www.seatiniuganda.org/publications/downloads/247-international-investment-agreements-an-advocacy-guide-for-csos/file.html
https://www.ituc-csi.org/why-ghana-must-not-sign-the-epas
https://www.tuc.org.uk/blogs/tanzania-uganda-stand-against-unfair-eu-east-africa-trade-deal
https://www.twn.my/title2/twe/2017/644/6(Analysis).htm
http://www.ituc-africa.org/ITUC-Africa-Statement-on-EPAs.html
http://www.seatiniuganda.org/publications/downloads/214-africa-trade-network-a-call-for-equitable-and-transformative-acp-eu-relations/file.html
https://us5.campaign-archive.com/?u=fa9cf38799136b5660f367ba6&id=137a795ac5
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Nevertheless, some African countries have signed EPAs15. For instance, in 2014, a bilateral 
EPA between Cameroon and the EU entered into provisional application. In 2016, the EPA with 
Côte d’Ivoire, Ghana and the South African Development Community (SADC) became effective. 
However the EPA with the East African Community (EAC) is still pending the signature of 
Tanzania, Burundi and Uganda. Under this trade agreement, the EAC is obliged to remove any 
limits or taxes on 82.6% of its imports from the EU over a 25 year transition period, with an initial 
removal of tariffs and quotas on 65.4% of goods on entry into force of the agreement16. The 
West Africa EPA, was signed in 2018, however without Nigeria17.  
 
“The EPAs currently under negotiation and those that have been signed pose significant risks to 

sustainable development, stable employment, labour standards and public services as well as 
democracy in African countries”, ITUC, ITUC-Africa and ETUC18 

 
In 2020, the EU will draft its new trade policy towards the ACP. So far, drafts reveal that it is 
very similar to the EPAs, with demands ranging from enhanced access for, and protection of, 
European investors in ACP countries to undisturbed access to ACP natural resources, including 
fisheries19.  
 
In terms of investment agreements, the EU is also negotiating trade deals which contain the EU 
version of ISDS with Morocco since March 2013 (on hold since April 2014) and with Tunisia 

since October 201520. 
 

“This European proposal must be refused because it does not bring anything in terms of socio-
economic development, it is anti-democratic and contrary to the public interest.” 

Tunisian Forum for Economic and Social Rights21 

 
 
Africa and other trade partners 
 
The US currently only has one Free Trade Agreement on the African continent, with Morocco22. 
In addition, the US gives sub-Saharan African countries trade preferences through the African 
Growth and Opportunity Act (AGOA). It has also signed six bilateral investment deals, which 
contain ISDS provisions, with African partners23. The US has attempted to negotiate a BIT with 
the East African Community since 2012 without success. The EAC has developed its own 
Investment Model Treaty, which was adopted in 2016 and this has contributed to the failure of 
negotiations.  
  
In Africa, China has become the leading foreign direct investor in the construction, textile, 
agribusiness and mining sectors24. China has signed 20 bilateral investment agreements on the 
African continent25. Not all of them are public, and most of them contain ISDS provisions, to 
cover when a dispute between an investor and a State cannot be settled through diplomatic 
channels.  
 

 
15 European Commission, Overview of Economic Partnership Agreements  July 2019.  
16  SEATINI, A Trade Policy to Serve the People: Exploring alternative Free Trade Agreements (FTAs). 
17 European Commission, Overview of Economic Partnership Agreements, July 2019. 
18 ITUC, ITUC Africa and ETUC, African and European trade unions stand together as a united front to call for an in-
depth change to the content and guiding principles of the EPA, 26 October 2018. 
19Africa Trade Network, A call for Equitable and Transformative ACP-EU relations, March 2018.   
20 European Commission, Overview of FTA and other trade negotiations, July 2019. 
21 FTDES, Non aux attaques des investisseurs étrangers contre l’intérêt général : refus de l’arbitrage entre 
investisseurs et Etat « ICS », 31 July 2018 (translated into English by the author). 
22 Bilaterals, US is targeting sub-Saharan Africa for first free-trade pact, 24 June 2019. 
23 United States Trade Representative, Africa (Accessed 22 July 2019).    
24 ITUC Africa, Chinese Investments in Africa: whose fooling who?, 14 July 2018. 
25 UNCTAD, Investment Policy Hub (Accessed 22 July 2019). 

https://trade.ec.europa.eu/doclib/docs/2009/september/tradoc_144912.pdf
http://www.seatiniuganda.org/publications/downloads/282-thinkpiece-on-a-trade-policy-to-serve-the-people-exploring-alternative-free-trade-agreements-ftas/file.html
http://trade.ec.europa.eu/doclib/docs/2009/september/tradoc_144912.pdf
https://ituc-africa.org/African-and-European-trade-unions-stand-togother-as-a-united-front-to-call-for.html
https://ituc-africa.org/African-and-European-trade-unions-stand-togother-as-a-united-front-to-call-for.html
http://www.seatiniuganda.org/publications/downloads/214-africa-trade-network-a-call-for-equitable-and-transformative-acp-eu-relations/file.html
http://trade.ec.europa.eu/doclib/docs/2006/december/tradoc_118238.pdf
https://ftdes.net/non-aux-attaques-des-investisseurs-etrangers-contre-linteret-general-refus-de-larbitrage-entre-investisseurs-et-etat-ics/
https://ftdes.net/non-aux-attaques-des-investisseurs-etrangers-contre-linteret-general-refus-de-larbitrage-entre-investisseurs-et-etat-ics/
https://bilaterals.org/?us-is-targeting-sub-saharan-africa
https://ustr.gov/countries-regions/africa
https://ituc-africa.org/IMG/pdf/chinese_investments_in_africa_17853_.pdf
https://investmentpolicy.unctad.org/international-investment-agreements/advanced-search
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African regional trade  
 
The African Continental Free Trade Agreement (AfCFTA) is a trade agreement between all 
African Union (AU) member states, except Eritrea26. Its goal is to create a single African market, 
followed by free movement and a single-currency union. There are several phases in the 
negotiations. 
 
The first phase of the deal concerns mostly trade. AfCFTA Phase 1 was signed in Kigali, 
Rwanda, on 21 March 2018 and entered into force on May 30, 2019 for 24 countries. Trading 
under the AfCFTA Agreement could begin on 1st July 2020. The agreement seeks to create a 
single market on the continent, as well as to increase intra-African trade through the removal of 
limits and taxes for 90% of products exchanged in the continent27. 
 

“[The African Continental Free Trade Agreement] is a renewed, extremely dangerous and 
radioactive neoliberal policy initiative.” 

Nigeria Labour Congress (NLC)28 

 
The AfCFTA is the first free trade experiment on the African continent. Trade can help to bring 
about prosperity and could contribute to sustainable development. However, there is no such 
thing as free trade - all trade is managed in some way - and it is the way that trade is managed 
(usually through trade agreements) that matters and influences its development impact. 
 
For instance, despite the claims of the WTO to promote free trade, its Agreement on Agriculture 
(AOA) forced open markets in developing countries for subsidised agricultural products from 
rich countries. This is unfair competition, as the products sent to developing countries were sold 
at a very low price in poor countries where local farmers simply could not compete and did not 
receive any subsidies themsleves. This has had a detrimental impact on food sovereignty. 
 

“Free trade is simply a euphemism for the corporate capture of international trade.” 
Walden Bello29 

 
Furthermore, free trade agreements usually has a detrimental impact on workers rights, in 
particular, driving down of wages, employment stability and working conditions. Also, due to the 
differences in economic development on the African continent, allowing Africa's most advanced 
countries to sell their goods and services to the continent's less developed countries without 
limits, protections or taxes could undercut industrial development in those countries, further 
perpetuating poverty and inequality. 
 
A key issue to be included in the second phase of the AfCFTA negotiations is investment 
protection and ISDS. Discussions on investment will start in the second half of 2019 but so far 
no information is publicly available on this issue30.The negotiations might use the draft Pan-
African Investment Code, an African Union draft code developed in line with regional African 
attempts to bring about new international investment agreements, as a starting point31. The 
latter includes ISDS, but with an obligation on foreign investors to go through domestic courts 
first, before they can start an ISDS case against an African country. There is also a requirement 
for ISDS cases to happen in African arbitration institutions or centres32. 

 

 
26 TRALAC, African Continental Free Trade Area (AfCFTA) Legal Texts and Policy Documents. 
27 Bilaterals, Afrique : le mauvais pari du libre-échange continental, 6 June 2019. 
28 Al Jazeera, African Continental Free Trade Area: What you need to know,  20 March 2018.  
29 Walden Bello, Why Free Trade is Bad for You (or Most of You at Any Rate), 11 March 2019. 
30 Alternative Information and Development Centre, The African Continental Free Trade Agreement, 27 May 2019. 
31 Amr Hedar, The Legal Nature of the Draft Pan-African Investment Code and its Relationship with International 
Investment Agreements, South Centre, July 2017. 
32  African Union, Draft Pan-African Investment Code, December 2016, Article 42.1.c. 

https://www.tralac.org/resources/by-region/cfta.html
https://bilaterals.org/?afrique-le-mauvais-pari-du-libre
https://www.aljazeera.com/news/2018/03/african-continental-free-trade-area-afcfta-180317191954318.html
https://fpif.org/why-free-trade-is-bad-for-you-or-most-of-you-at-any-rate/
https://aidc.org.za/the-african-continental-free-trade-agreement-loss-of-sovereignty-lack-of-transparency/
https://www.southcentre.int/wp-content/uploads/2017/07/IPB9_The-Legal-Nature-of-the-Draft-Pan-African-Investment-Code-and-its-Relationship-with-International-Investment-Agreements_EN.pdf
https://www.southcentre.int/wp-content/uploads/2017/07/IPB9_The-Legal-Nature-of-the-Draft-Pan-African-Investment-Code-and-its-Relationship-with-International-Investment-Agreements_EN.pdf
https://au.int/sites/default/files/documents/32844-doc-draft_pan-african_investment_code_december_2016_en.pdf
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1- ISDS BASICS: WHAT IS IT AND HOW DOES IT WORK?  
 
Investor-State Dispute Settlement (ISDS) mechanisms are embedded in most trade and 
investment agreements. ISDS enables big corporations to sideline domestic courts and sue 
governments when they believe their policies and actions may affect their investment and 
harmed their profits, even when those actions aimed to protect labour, environmental or social 
rights. 
 

“Ultimately, ISDS is about increasing corporate power over our economies and limiting the 
ability of governments to regulate corporate behaviour”, AFL-CIO, a US trade union federation33 

 
ISDS cases happen in an international tribunal, often based in Washington at the World Bank. 
The arbitrators (three private lawyers who decide the case) are paid by the hour and can 
ultimately award investors compensation of millions or billions of dollars, that States are 

 
33 AFL-CIO, “End corporate courts now!”, September 2014.  

http://www.world-psi.org/sites/default/files/documents/research/afl-cio_isds_twopager_sep2014-final.pdf


 

7 
 

required to pay. Arbitrators are generally specialists in international investment law, and are 
unlikely to be familiar with the intricacies of a domestic legal system. Studies also show that 
arbitrators tend to adopt investor-friendly interpretations of the law. Moreover, arbitrators are 
known to often wear several hats - notably representing investors in other investment disputes, 
which clearly leads to conflicts of interest34.    
 
ISDS constrains governments’ space to change policies. The investor can question any law, 
any decree, any measure and any court decision through ISDS. This can include a rise in the 
minimum wage, policies to protect public health or the environment or efforts to keep the price 
of public services affordable. There are no exceptions to the policy issues which can be 
challenged under ISDS.  
 
“Investment treaty arbitration is an important legal and institutional piece of the neoliberal puzzle 
because it imposes exceptionally powerful legal and economic constraints on governments and, 

by extension, on democratic choice, in order to protect from regulation the assets of 
multinational firms”, Professor Gus Van Harten35 

 
Investors sue on the basis of investment deals, which give them privileges without any 
obligations or responsibilities. The State is required to be accountable to investors via ISDS, but 
investors are not accountable for their behaviour in the host state. The asymmetric nature of the 
system favours businesses over the general public interest.   
 
 

 
 
 
[International Investment Agreements’] “pro-investor imbalance can constrain the ability of 
governments to regulate in the public interest. Under the dispute settlement provisions, only 
investors can initiate disputes, and governments have no recourse under IIAs to challenge 

 
34 Corporate Europe Observatory and Transnational Institute, Profiting from Injustice. How law firms, arbitrators and 
financiers are fuelling an investment arbitration boom, November 2012, chapter 4. 
35 Gus Van Harten2010 Five Justifications for Investment Treaties A Critical Discussion,Trade, Law & Development 
2:1 (2010), p. 5. 

https://www.tni.org/en/briefing/profiting-injustice
https://www.tni.org/en/briefing/profiting-injustice
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1622928
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errant behaviour by investors.”Xavier Carim, Former Ambassador of South Africa to the World 
Trade Organisation36 
 

Global examples of ISDS Cases 
 
Corporations versus environmental protection – Vattenfall v. Germany I & II:  
In 2009 Swedish energy company Vattenfall sued Germany, seeking €1.4 billion in 
compensation for environmental restrictions imposed on one of its coal-fired power plants. 
The lawsuit was settled in 2011 after the local government agreed to relax the restrictions, 
exacerbating the effects that the plant would have on the Elbe river and its wildlife. In 2012 
Vattenfall sued again, seeking €4.3 billion plus interest for lost profits related to two of its 
nuclear reactors. The case challenges the decision to speed up Germany’s phase-out of 
atomic energy, which followed the Fukushima disaster in 2011 and decades of strong anti-
nuclear protests across the country. 
 

Corporations versus public health – Philip Morris v. Uruguay: 
In 2010, Philip Morris sued Uruguay on the basis of its bilateral investment treaty with 
Switzerland. The tobacco giant challenged  compulsory large-scale health warnings on 
cigarette packs and other tobacco control measures designed to reduce smoking, arguing 
that they prevented it from displaying its trademarks, causing substantial losses. Philip 
Morris demanded US$25 million in compensation from Uruguay. In 2016, a tribunal ruled in 
favour of Uruguay. However, Uruguay still lost: the government had to pay $2.6m in legal 
fees . Furthermore, the arbitration panel’s decision to hear a case that clearly had no merits 
for 6 long years put a brake on the adoption of similar tobacco control measures in Costa 
Rica, Paraguay and New Zealand, among other countries, as these countries were afraid 
of also being sued. Uruguay itself also refrained from advancing more stringent tobacco 
legislation over the period.37 

 

Corporations versus black empowerment – Piero Forsti and others v. South Africa:  
In 2007, investors from Italy and Luxembourg sued South Africa over its Black Economic 
Empowerment Act, which aims to redress some of the injustices of the apartheid regime. 
The Act requires, for example, that mining companies transfer a portion of their shares into 
the hands of black investors. The dispute (under South Africa’s bilateral investment treaties 
with Italy and Luxembourg) was closed in 2010, after the investors received new licenses 
which required a much lower divestment of shares. 
 

Corporations versus action against financial crises – Numerous Investors v. Argentina:  
When Argentina froze utility rates (energy, water, etc.) and devalued its currency in 
response to a financial crisis in 2001-2002, it was hit by a flood of nearly 30 investor 
lawsuits, and became the most-sued country in the world under investment arbitration. Big 
energy and water companies like Enron (US), Suez and Vivendi (France), Anglian Water 
(UK) and Aguas de Barcelona (Spain) demanded multimillion dollar compensation for 
revenue losses after the government froze the rates companies could charge for water, electricity 

and other utilities. So far, Argentina has been ordered to pay millions of dollars in 
compensation for protecting the population from higher prices for public services during a 
financial crisis, with several cases still ongoing.  

 
The ISDS mechanism acts as powerful risk insurance for foreign investors. If investors’ 
expected returns do not materialise, they can rely on suing the government to recover their 
losses, and in some cases demand way more than their initial investment. Investors will always 
cash in on their gains, but through ISDS, they are able to socialise their losses. This is an 
exclusive privilege for foreign investors, which is not available to local investors.  

 
36  Xavier Carim International Investment Agreements and Africa’s Structural Transformation: A Perspective from 
South Africa, South Centre Investment Policy Brief No. 4, August 2015, 4. 
37 Cecilia Olivet and Alberto Villareal, Who really won the legal battle between Philip Morris and Uruguay? , The 
Guardian, 28 July 2016. 

https://www.southcentre.int/wp-content/uploads/2015/08/IPB4_IIAs-and-Africa%E2%80%99s-Structural-Transformation-Perspective-from-South-Africa_EN.pdf
https://www.southcentre.int/wp-content/uploads/2015/08/IPB4_IIAs-and-Africa%E2%80%99s-Structural-Transformation-Perspective-from-South-Africa_EN.pdf
https://www.theguardian.com/global-development/2016/jul/28/who-really-won-legal-battle-philip-morris-uruguay-cigarette-adverts
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The main financial beneficiaries of ISDS have been large corporations and rich individuals: 94.5 
per cent of the known awards went to companies with annual revenue of at least US$1 billion or 
to individuals with over US$100 million in net wealth38. Such foreign investors have the financial 
resources to pay for political risk insurance. There is no reason why States should guarantee 
the profits of multinationals and rich individuals. 
 
Finally, foreign investors have many other alternatives to protect their investment: Private 
political risk insurance, guarantees from the Multilateral Investment Guarantee Agency (MIGA) 
of the World Bank, Insurance offered by the investor’s home country. Another option to consider 
could be State-to-State dispute settlement. This is how currently disputes are resolved in the 
World Trade Organisation for example. The members of the panel hear the stories of two trade 
partners, two countries, on how they dealt with specific trade policies and whether the latter 
comply with WTO rules. 
 
“Multinational corporations are the last to need new and special rights.”  
Rosa Pavanelli, General Secretary of Public Services International (PSI)39 
 
A money-making machine for foreign investors and private lawyers 
 
On average, legal costs for an ISDS case amount to US$4.9 million for states and US$6 million 
for investors40. This is so expensive that often decision makers in developing countries settle the 
case or backtrack by canceling or amending their policy decisions to avoid such costs to the 
taxpayer. For instance, faced with an ISDS threat from tobacco giant Philip Morris, Togo 
dropped its legislative proposal on health and tobacco41.  
 
“PSI has a direct interest in the ISDS debate as the punishing fines issued by these private 
tribunals bleed taxpayer money away from quality public services to boost corporate profits.” 
Rosa Pavanelli, General Secretary, Public Services International42 
 
There is also no limit to the amount of compensation an investor can claim, nor on the amount a 
tribunal can order a state to pay. Moreover, the compensation can cover future lost profits. In 
2003the Czech Republic paid a corporation US$354 million, then the equivalent of the country’s 
annual health budget.  
 

“It has cost Canadian taxpayers more than $300 million in penalties and legal fees. ISDS 
elevates the rights of corporations over those of sovereign governments. In removing it, we 
have strengthened our government’s right to regulate in the public interest, to protect public 

health and the environment” , Chrystia Freeland, Canadian Foreign Minister 43 
 
Today, ISDS is a global money-making machine. In total, 942 disputes against 117 countries 
have been recorded throughout the history of ISDS, as of 1 January 2019. The number of cases 
notably skyrocketed at the end of 1990s. In the last decade, the majority of new ISDS cases 
were brought against developing countries and transition economies44, very often by Northern 
investors.  
 

 
38 Gus Van Harten and Pavel Malysheuski, Who has benefited financially from investment treaty arbitration? An 
evaluation of the size and wealth of claimants, Osgoode Legal Studies Research Paper No. 14, 12:3, 2016. 
39 Public Services International, “ITUC delegates give a resounding ‘No’ to Trans Pacific Partnership”, 22 May 2014. 
40 Matthew Hodgson and Alastair Campbell, Damages and costs in investment treaty arbitration revisited, Global 
Arbitration Review, 14 December 2017. 
41 Envoyé Spécial, Multinationale contre Etat: la loi du plus fort, 16 November 2017. 
42 Public Services International, Investment Court System (ICS): The Wolf in Sheep’s clothing. The EU’s great 
corporate privilege rebrand, May 2016. 
43 Chrystia Freeland, Trudeau, Freeland speak about new NAFTA deal, now known as USMCA Global News, 1 
October 2018. 
44 UNCTAD, Investor-State Dispute Settlement: Review of developments in 2017 June 2018. 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2713876
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2713876
http://www.world-psi.org/sites/default/files/attachment/media/en_psi_ituc_congress_no_tpp.pdf
https://globalarbitrationreview.com/article/1151755/damages-and-costs-in-investment-treaty-arbitration-revisited
https://www.youtube.com/watch?v=fLFOeJa8p8w
http://www.world-psi.org/sites/default/files/documents/research/en_wolfics_web.pdf
http://www.world-psi.org/sites/default/files/documents/research/en_wolfics_web.pdf
https://www.youtube.com/watch?v=UIWxCobKvSs&
https://unctad.org/en/PublicationsLibrary/diaepcbinf2018d2_en.pdf
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Fact checker: IIAs and ISDS do not automatically bring Foreign Direct Investment 
 
It is often argued that having IIAs and BITs help to generate investment in a country. However, 
there is no conclusive evidence that signing IIAs contributes to the attraction of Foreign Direct 
Investment (FDI). A 2014 analysis undertaken by the United Nations Conference on Trade and 
Development (UNCTAD) covering 146 economies over 27 years found no evidence that 
bilateral investment treaties foster increased bilateral FDI45. Also, qualitative research suggests 
that for the vast majority of investors, investment treaties are not a decisive factor when they go 
abroad46. 
 
“South Africa does not receive significant inflows of FDI from many partners with whom we have 

BITs, and at the same time, continues to receive investment from jurisdictions with which we 
have no BITs. In short, BITs have not been decisive in attracting investment to South Africa.” 

Xavier Carim, Former Ambassador of South Africa to the World Trade Organisation47 
 
While FDI may contribute to development, its negative impacts can be substantial, and it is now 
widely acknowledged that the benefits of FDI are far from automatic. Foreign investment can 
potentially create decent jobs, generate taxes or bring technology transfer, but only when the 
right regulatory framework is in place. Regulation is needed to generate such positive effects 
locally, and to avoid the risks that FDI can pose to the environment, local communities and 
workers’ health and safety. Yet worryingly, governments continue tying their hands by signing 
international investment deals. 
 

2- THE INTERNATIONAL INVESTMENT REGIME IN AFRICA: OVERVIEW AND IMPACT 48 
 
As of the present moment, African countries have signed 930 investment treaties (of which 568 
are in force) with countries inside and outside Africa. Most of these deals include ISDS49. 
 
“[On arbitration in Africa] This is a fertile ‘disputes mine’ waiting to be exploited.”  
Dr Emilia Onyema, Arbitrator and Senior Lecturer at School of Oriental and African Studies, 
United Kingdom50 
 
African States have been hit by a total of 106 known investment treaty arbitration claims.51 This 
represents 11% of all known investor-state disputes worldwide. Between 2013 and 2018, there 
has been an unprecedented boom of claims against African countries. During these last six 
years, they received more investor claims than the previous 20 years combined.  
 
The most frequently sued African countries  
 
So far, 28 African countries have been sued by investors at international arbitration tribunals. 
However, just three countries - Egypt, Libya and Algeria - alone account for 51% of the total 
number of claims against African States. 
 
  

 
45 UNCTAD, Trade and Development Report 2014,10 September 2014. 
46 Jonathan Bonnitcha, Assessing the Impacts of Investment Treaties: Overview of the evidence, September 2017, ps 
3-4, 10. 
47 Xavier Carim, International Investment Agreements and Africa’s Structural Transformation: A Perspective from 
South Africa, South Centre Investment Policy Brief No. 4, August 2015, p.4. 
48 This section is a summary of the report “The impacts of ISDS in Africa: unpacking the boom of arbitration lawsuits”, 
September 2019. [forthcoming on 1 October 2019]. 
49 UNCTAD, Investment Dispute Settlement Navigator (Accessed 22 July 2019). 
50 Sadaff Habib, Interviews with our Editors – In Conversation with Dr Emilia Onyema, Senior Lecturer at SOAS, 15 
July 2019. 
51The data presented in this section is updated until January 2019. The analysis was done using the UNCTAD 
database of all known investment treaty lawsuits against African countries: 
http://investmentpolicyhub.unctad.org/ISDS  

https://unctad.org/en/PublicationsLibrary/tdr2014_en.pdf
https://www.iisd.org/sites/default/files/publications/assessing-impacts-investment-treaties.pdf
https://www.southcentre.int/wp-content/uploads/2015/08/IPB4_IIAs-and-Africa%E2%80%99s-Structural-Transformation-Perspective-from-South-Africa_EN.pdf
https://www.southcentre.int/wp-content/uploads/2015/08/IPB4_IIAs-and-Africa%E2%80%99s-Structural-Transformation-Perspective-from-South-Africa_EN.pdf
http://www.tni.org/isdsafrica
https://investmentpolicy.unctad.org/international-investment-agreements/advanced-search
http://arbitrationblog.kluwerarbitration.com/2019/07/15/interviews-with-our-editors-in-conversation-with-dr-emilia-onyema-senior-lecturer-at-soas/
http://investmentpolicyhub.unctad.org/ISDS


 

11 
 

Country Number 
of claims 

Country Number of 
claims 

Country Number of 
claims 

Egypt 33 Senegal 3 Cabo Verde 1 
Libya 12 Zimbabwe 3 Cameroon 1 
Algeria 9 Mozambique 2 Equatorial Guinea 1 
Tanzania 4 Lesotho 2 Kenya 1 
Morocco 4  Ghana 2 Nigeria 1 
Madagascar 4 Gabon 2 Rwanda 1 
Burundi 4 Ethiopia 2 South Africa 1 
Democratic 
Republic of the 
Congo 

4 Gambia 2 Sudan 1 

Mauritius 3 Benin 1 Tunisia 1 
  Uganda 1 
Total 106 

       
 
Arbitration winners and losers 
States have been the main losers in investment arbitration cases. The interests of investors 
have been upheld in 64% of the cases, when considering the 61 cases against African 
countries that ended either in a decision of the Tribunal or a settlement between the parties.52   
Meanwhile one third of the lawsuits are still pending resolution. 

  
The costs of ISDS lawsuits 
The costs of investment lawsuits run into millions and billions of US dollars, and have the potential 
to bring the public budgets of most African countries to breaking point.   
  
Amounts claimed by investors: Total claims against African states since 1993 add up to US$ 55.5 
billion.53 In 36 claims investors demanded at least US$100 million. On 10 occasions, the claims 
climbed to US$1 billion or more. Both Algeria and Egypt have received claims for US$15 billion 
each.  
  
Amounts to be paid by States: African states have been ordered (by the arbitrators) or agreed 
(as a result of a settlement) to pay investors US$4.6 billion to date.54The amounts paid in one 
third of the cases remain unknown, however, so this figure is in fact likely to be much higher. 
However, this amount alone is already equivalent to almost three times the GDP of The Gambia, 
or twice the GDP of the Central African Republic in 2018.55 
  
The highest amount ever paid by an African country as a result of a single investor claim was the 
US$2 billion paid by Egypt to Unión Fenosa.   

  
Investors’ nationality 
European investors initiated the majority of the lawsuits against African countries, accounting for 
70% of all cases. Investors from the United States have initiated lawsuits 12 times. European 
and US investors combined account for over 80% of ISDS cases against African countries. 
 
 
 
 
 

 
52When the case concludes with a settlement between the parties, it is usually because the state has agreed to pay 
compensation or has bowed to the investor’s demands (e.g. to roll back regulation). 
53This amount is based on the sum of the 58 cases in which the amount claimed by the company is known. Due to 
the lack of transparency around ISDS and opaqueness of the system, we only have this information in a little more 
than half of all the cases (54.7%) - it is safe to say that the actual requested sum could be double the figure quoted. 
54This amount is calculated based on the sum of the 25 cases in which the amount the State was ordered or agreed 
to pay is known. The amounts paid by the investor are not known in 14 other cases.  
55GDP. World Bank: https://data.worldbank.org/indicator/ny.gdp.mktp.cd?name_desc=true&view=map. 

https://data.worldbank.org/indicator/ny.gdp.mktp.cd?name_desc=true&view=map


 

12 
 

  

Investor’s home 
country 

Number of 
claims 

USA 12 

Italy 10 

Netherlands 9 

UK 9 

Luxembourg 8 

Belgium 7 

France 7 

Source: Own calculation based on data from UNCTAD  
  
Treaties invoked 
In the claims filed against African countries, almost all investors alleged violations of BITs (100 
cases out of 106). However, in two cases the investors invoked the Investment Protocol of the 
South African Development Community (SADC) and in another two the Organisation of Islamic 
Cooperation (OIC) Agreement on Promotion, Protection and Guarantee of Investments. One 
claim was also based on the Arab Investment Protocol and one on a Free Trade Agreement 
(between Morocco and the USA).  
  
Sectors affected by claims 
African countries have experienced a growing number of claims filed against them, especially in 
the construction sector, which accounts for 23.6% of all lawsuits. Manufacturing and the mining 
sector have also been heavily affected. 
  
The arbitration institutions 
74.5% of all known claims against Africa were conducted under the auspices of the World Bank’s 
International Centre for Settlement of Investment Disputes, ICSID (used 79 times in the region). 
For example, 31 of the 33 claims against Egypt were filed at ICSID.  
  
  
3- ISDS REFORM PROCESS AT THE UN AND THE EU PROPOSAL FOR A 
MULTILATERAL INVESTMENT COURT  
 
During the last seven years, ISDS has moved from being an obscure topic, mostly discussed 
among a handful of experts, to an issue openly debated in the public arena. The backlash 
against ISDS has touched all continents, but it became particularly contentious in the EU, where 
the Trade Commissioner called it the “most toxic acronym in Europe”56. 
 
The majority of citizens, when made aware of the consequences of the system, usually oppose 
it. In the EU, as a result of the public outcry, the European Commission (EC) launched a so-
called ‘new’ approach to investment protection – the Investment Court System (ICS) – which 
was to be applied to all future EU agreements. The EC argued that the new system would 
protect governments’ ability to regulate in the public interest, and would solve the flaws of ISDS. 
Unfortunately, it has in fact only made a number of procedural improvements to the system, but 
no profound changes that would genuinely address concerns and problems have been made. 
The European Union merely carried out a rebranding exercise57. 
 
“Improving the international investment protection system requires a new start instead of relying 

on reforms of the current system.”, European Trade Union Confederation (ETUC)58 
 

 
56 Politico, ISDS: The most toxic acronym in Europe, 17 September 2015. 
57CCPA, CEO, FOEE, Forum Umwelt and TNI, Investment Court System put to the test, April 2016.  
58 ETUC, Contribution to the European Commission online public consultation on investment protection and investor-
to-state dispute settlement (ISDS) in the Transatlantic Trade and Investment Partnership Agreement (TTIP), 2014. 

https://www.politico.eu/article/isds-the-most-toxic-acronym-in-europe/
https://www.tni.org/en/publication/investment-court-system-put-to-the-test
http://trade.ec.europa.eu/consultations-archive/isds/index.cfm?id=863044642481417614&type=2
http://trade.ec.europa.eu/consultations-archive/isds/index.cfm?id=863044642481417614&type=2
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The EU has carried out its public relations exercise on the world stage, and it is pushing an 
agenda of expansion of ISDS in Africa. It is doing so through an international energy treaty (see 
below on ECT), and in the UN, through arguing for the creation of a World Court for 
Corporations. The formal name of this proposed court is the Multilateral Investment Court (MIC).  
The procedural improvements proposed under the MIC include ISDS legal proceedings being 
open to the public; the ISDS arbitrators who decide the lawsuits being chosen from a pre-
determined list agreed upon by the state parties to the investment agreement and the ISDS 
tribunal being staffed by permanent judges with a fixed salary paid for by member countries. 
 
Despite those “improvements”, the EU proposal is still an ISDS system, meaning it is still a 
parallel justice system to settle disputes brought by foreign investors against States in an 
international investment tribunal. The proposal from the EU is to change the procedures of the 
system, but not the system itself: investment deals would not be changed and investors’ rights 
would remain the same. Multinationals and rich individuals would keep their privileges without 
any obligations or responsibilities attached. They would still be able to curtail and undermine 
much-needed public interest policy-making to protect workers, communities, public health and 
the planet. Worryingly, collective bargaining agreements amongst social partners could also 
become the target of lawsuits59. Furthermore, the proposal for an MIC also strengthens the idea 
that this is the alternative to ISDS, sidelining all other debates on the termination of bilateral 
investment agreements or those arguing for more progressive or radical proposals, for instance. 

 
“Quite contrary to what we had argued for, the MIC would transform the ISDS from an ad-hoc 

mechanism to a standing mechanism risking to create new privileges and ‘rights’ for foreign 
investors”, The International Trade Union Confederation, March 201960 

 
The MIC is being discussed at UNCITRAL, the United Nations Commission on International 
Trade Law. UNCITRAL's business is the modernisation and harmonisation of rules on 
international business. UNCITRAL ISDS discussions follow a very limited agenda of reforms of 
the ISDS system61. 
 
As the EU proposal for the MIC is not gaining much support from developed countries (Russia, 
Japan and the USA are opposed to it), the EU is trying to convince developing countries to 
support its proposal, in a very neocolonial manner, through diplomatic channels62. Another 
strategy of the EU to engage governments in the discussions on the MIC is to fund developing 
countries’ participation in UNCITRAL (the EU has donated €75,000 to the UNCITRAL travel 
fund over the past 3 years)63.  
 
4 - THE ENERGY CHARTER TREATY64 
 
The Energy Charter Treaty (ECT) is an international agreement, dating from 1994, of nearly 50 
countries stretching from Western Europe through Central Asia to Japan. Its stated purpose is 
to establish “a legal framework in order to promote long-term cooperation in the energy field” 
(Article 2)65, but the cornerstone of the treaty is its investment chapter, which opens the ISDS 
door to energy investors in signatory countries.  

 
59 CEO, TNI and FoE Europe/International, Still rolling out the red carpet: The EU’s ISDS push for VIP corporate 
privileges June 2019. 
60 ITUC, Reforming the ISDS at the United Nations Commission on International Trade Law (UNCITRAL) – a note for 
the positions of trade unions, 19 March 2019. 
61 The concerns discussed in UNCITRAL are: 1. the lack of consistency, coherence, predictability and correctness of 
arbitral decisions by ISDS tribunals; 2. arbitrators and decision makers; 3. cost and duration of ISDS cases; 4. third-
party funding. For more information, see: https://uncitral.un.org/en/working_groups/3/investor-state. 
62 European Commission, DG Trade Briefing 9 November 2018 (Document obtained through access to document 
request). 
63 European Commission, Multilateral Investment Court 8 November 2018 (Document obtained through access to 
document request). 
64 This section is largely a summary of the report “One Treaty to Rule them all” by CEO and TNI (2018).  
65 Energy Charter Secretariat, The Energy Charter Treaty, p.30 (Accessed 1 August 2019). 

http://10isdsstories.org/eu-isds-push/
http://10isdsstories.org/eu-isds-push/
https://www.ituc-csi.org/reforming-the-isds-at-the-united
https://www.ituc-csi.org/reforming-the-isds-at-the-united
https://uncitral.un.org/en/working_groups/3/investor-state
https://www.asktheeu.org/en/request/6173/response/22140/attach/20/12%201%201Redacted%20Redacted.pdf
https://www.asktheeu.org/en/request/6173/response/22140/attach/html/33/05%201%201Redacted%20003.pdf.html
https://www.energy-charter-dirty-secrets.org/
https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/2427/download
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In Africa, several countries are observers of the ECT: Chad, Mauritania, Morocco, Niger, Benin, 
Burkina Faso, The Gambia, Kenya, Mali, Nigeria, Rwanda, Senegal, Swaziland, Tanzania and 
Uganda. A number of regional groupings are also observers, including the East African 
Community, Economic Community of Central African States, Economic Community of West 
African States and the G5 Sahel. 
 
With the support of EU funds, the secretariat of the Energy Charter Treaty is actively pushing 
those countries and regions to become full members and thus integral parts of this international 
ISDS system in the energy sector. The outreach efforts of the ECT secretariat are not always 
successful however, as Australia, Canada, Indonesia, Brazil and India have all previously 
refused to become members66. 
 

“The Energy Charter is the most ambitious example of an attempt by Western powers to 
formally institutionalise neo-liberal (pro-market) rules in energy trade”, Academics Caroline 

Kuzemko, Michael F. Keating, and Andreas Goldthau67 
 
ECOWAS (the Economic Community of West African States, a regional grouping of 15 States) 
is, for instance, one of the community of states that the ECT Secretariat is pushing to become a 
full member of the Energy Charter Treaty, with the ratification of the ECOWAS Energy 
Protocol68. 
 
In June 2018, the ECT Secretariat listed a total of 122 ISDS claims filed under the treaty69. The 
number of ISDS cases has particularly increased in the period from 2013-2017, when investors 
launched 75 lawsuits70. The ECT is the most frequently-invoked investment agreement 
worldwide to bring ISDS claims against a host state71.  
 
Becoming a full member of the ECT would be disastrous for public budgets, for democracy and 
for the capacity of governments in Africa to mitigate and adapt to climate change. 
 

 
66 Tienhaara, K., & Downie, C, Risky Business? The Energy Charter Treaty, renewable energy, & investor-state 
disputes, Global Governance: A Review of Multilateralism and International Organizations, 24(3), p. 451–471, . 2018. 
67 Caroline Kuzemko, Michael F. Keating, and Andreas Goldthau, The Global Energy Challenge: Environment, 
Development and Security, New York: Palgrave, 2016), p. 8. 
68 ECOWAS Energy Protocol. 
69 Energy Charter Secretariat, List of all Investment Dispute Settlement Cases, September 2019.  
70 CEO and TNI, Energy Charter Dirty Secrets, 2018. 
71 Energy Charter Treaty Secretariat, The Energy Charter Treaty (ECT) Remains the Most Frequently Invoked IIA, 11 
January 2019. 

https://www.researchgate.net/publication/328020633_Risky_business_The_energy_charter_treaty_renewable_energy_and_investor-state_disputes
https://www.researchgate.net/publication/328020633_Risky_business_The_energy_charter_treaty_renewable_energy_and_investor-state_disputes
https://www.jus.uio.no/english/services/library/treaties/09/9-02/ecowas_energy_protocol.xml
https://energycharter.org/?id=345
https://www.tni.org/en/energy-charter-dirty-secrets
https://energycharter.org/media/news/article/the-energy-charter-treaty-ect-remains-the-most-frequently-invoked-iia
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Some of the most expensive claims in the history of ISDS include ECT cases such as 
Vattenfall’s challenge to Germany over its exit from nuclear power (over US$5.1 billion), and the 
largest ISDS award ever, a US$50 billion order against Russia in the Yukos cases. Total legal 
costs average US$11 million in ISDS disputes, but can be much higher. Outstanding ECT 
claims have a combined value of US$35 billion – far more than the estimated annual amount of 
money needed for Africa to adapt to climate change. 
 
The ECT is a powerful tool in the hands of big oil, gas, and coal companies to discourage 
governments from transitioning to clean energy. They have used the ECT and other investment 
deals to challenge oil drilling bans, the rejection of pipelines, taxes on fossil fuels, and moratoria 
and phase-outs of controversial types of energy. Corporations have also used the ECT to bully 
decision-makers into submission. Vattenfall’s €1.4 billion legal attack on environmental 
standards for a coal-fired power plant in Germany forced the local government to relax the 
regulations in order to settle the case. 
 
5- EXAMPLES OF ISDS CASES AGAINST AFRICAN COUNTRIES 
 
a) Land governance  
Investors have relied on investment agreements to challenge the legality of state behavior linked to 
land governance, such as land reform programmes, handling of farm occupations or termination of 
land transactions. Due to the growing pressure on land from intensive agriculture, oil and mining, 
tourism and infrastructure projects, as well as climate change, ISDS cases in this regard are expected 
to become more frequent. 
 

Border Timbers Limited and von Pezold v Zimbabwe72 
In the 1880s, the British colonised Zimbabwe. Farmland was taken by white settlers and 
indigenous people were forced out. After Zimbabwe’s independence in 1980, families who had 
been pushed out moved back to their native lands. However, by this point, the territory was 
controlled by Border Timbers Limited (BTL) – the successor of the company which had led the 
imperial conquest on behalf of the British Crown.  

 
72Border Timbers Limited, Timber Products International (Private) Limited, and Hangani Development Co. (Private) 
Limited v. Republic of Zimbabwe  (ICSID Case No. ARB/10/25).For the full case study , see CEO, , TNIand Friends of 
the Earth Europe/International, Undermining the Indigenous Right to Land and Perpetuating Colonial Wrongs: Border 
Timbers and von Pezold vs Zimbabwe, June 2019.  

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/377/border-timbers-and-others-v-zimbabwe
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/377/border-timbers-and-others-v-zimbabwe
http://10isdsstories.org/wp-content/uploads/2019/06/Border-Timbers-and-von-Pezold-vs-Zimbabwe.pdf
http://10isdsstories.org/wp-content/uploads/2019/06/Border-Timbers-and-von-Pezold-vs-Zimbabwe.pdf
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Land reforms in the 2000s sought to secure access to the land for indigenous people. BTL would 
have been able to continue its business and a proportion of its income would be passed on to 
local people.  
 
But BTL and its majority owner, Heinrich von Pezold, resisted this. In 2010, BTL and von Pezold 
launched ISDS challenges using Zimbabwe’s investment treaties with Germany and 
Switzerland. They challenged the Zimbabwean government’s actions during the land reform, 
including the expropriation of some of the investors’ property and the government’s alleged failure 
to protect the investors from settlers on their plantation.  
 
In 2015, the arbitration tribunal ordered Zimbabwe to return the disputed land to the von Pezolds 
and to remove the settled communities from the land.  Zimbabwe was also ordered to pay US$65 
million plus interest in compensation (or US$196 million in the event of no restitution). Zimbabwe 
challenged the awards but failed. As a result of this case, over 6,000 indigenous families in 
Zimbabwe face an imminent risk of eviction from their homes, their ancestral lands and the source 
of their livelihoods. 
 
The case was heard behind closed doors by an arbitration tribunal administered by the World 
Bank. Beyond the issue of secrecy, the case illustrates how these tribunals’ processes are unfairly 
tipped against the interests of the communities at the heart of disputes between foreign investors 
and governments. The tribunal refused to hear from representatives of the affected local 
communities as part of the proceedings and declared that international human rights law had no 
relevance to the dispute. This demonstrates arbitrators’ bias and inappropriate assessment of the 
legal context in which a claim is brought. 
 
Compensation orders are often based on the current market price of a piece of land, without 
taking into account that it might have been acquired at a price way below this during colonial 
times. Moreover, compensation often includes expected future profits. Such exorbitant amounts 
of compensation go beyond what is allowed under national law, and can make public interest 
reforms too costly for governments to pursue. 
 
Agro Eco Energy v Tanzania73 
 
In 2006, the Swedish agribusiness company, Agro EcoEnergy was given a 99 year lease to 20 
thousand hectares of land near Bagamoyo on the east coast of Tanzania, which it planned to turn 
into a sugar plantation. However, the land was already in use by small-scale farmers and cattle 
herders. While the company offered compensation, it did not consult with local people to get their 
agreement and consent to the sugar plantation in the first place. This led to the company being 
accused of land grab since it did not respect the internationally recognised principle of securing 
‘free, prior and informed consent’. 
 
In addition to the local opposition, there were also huge concerns about the project's potential 
effects on the Saadani National Park - a sanctuary for 30 species of large mammals, including 
elephants, hippopotami and giraffes.  
 
After several legal challenges to the project and a campaign against it, the Tanzanian government 
revoked the land title in 2016 because of potential impacts on water sources for wildlife in the 
national park.  
 
Following the revocation of the land lease, Agro EcoEnergy decided to sue the Tanzanian 
government before a World Bank investment tribunal, seeking US$52 million in compensation. 
Although the company is registered in Tanzania, it is owned by the Swedish company 

 
73Agro EcoEnergy Tanzania Limited, Bagamoyo EcoEnergy Limited, EcoDevelopment in Europe AB, EcoEnergy 
Africa AB v. United Republic of Tanzania  (ICSID Case No. ARB/17/33). For the full case study see War on Want, 
Investigating the impacts of corporate courts on the grounds, Agreo Eco Energy v Tanzania, January 2019.  

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/846/agro-ecoenergy-and-others-v-tanzania
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/846/agro-ecoenergy-and-others-v-tanzania
https://waronwant.org/sites/default/files/ISDS-files-EcoEnergy.pdf
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EcoDevelopment and is thus using an investment deal between Sweden and Tanzania. The 
corporation is challenging the government on a range of points, notably the state’s “failure to 
provide land free of encumbrances”, or in simple terms because the land was not empty.  
 
The case is ongoing (as of July 2019). An award in favour of the company could mean that 300 
people would lose their homes, while another 1,000 would lose land. This case illustrates how 
investors can use ISDS to challenge government actions which respond to community opposition 
to damaging projects. 
 
b. Labour rights 
 
Many laws and measures for the protection of workers’ rights can be threatened using ISDS if a 
foreign investor argues they have a discriminatory effect on their interests. Corporations could 
deem unfair the introduction of such progressive labour laws, or any change of policy that 
improves workers’ rights and conditions, if they see it as a violation of their “legitimate 
expectations”- often understood as the right to a stable regulatory context. 
 
Veolia v Egypt74 
 
The giant French company Veolia signed a contract with the Governorate of Alexandria, Egypt in 
2000, to provide waste management services for 15 years.  
 
After the Arab spring, demands for an increase in minimum wage led the Egyptian government 
to change the labour law in October 2011. In June 2012, Veolia decided to take action against 
the decision of Egyptian government to increase the minimum wage. Relying on an investment 
agreement between France and Egypt, the company claimed around US$ 200 million in 
compensation. 
 
It took six years for the tribunal established at the World Bank to rule on this case. The tribunal 
eventually ruled in Egypt’s favour. This was an important win for the right of governments to 
improve workers’ wages against a private investor’s privileges. But the detailed reasons for the 
decision remain secret.  
 
However, as Howard Mann has pointed out, “states never win; they only do not lose”.75 Indeed, 
the Egyptian government had to spend six years defending the case and pay millions of dollars 
in arbitration and legal costs. Although the actual costs of this particular case have not been made 
public, it will cost a State on average US$5 million to defend itself, but the costs can also go well 
beyond this figure. Most of the time, a government has to pay its legal expenses even if it 
successfully defended its case. Moreover, in a number of disputes, compensation of legal 
expenses and costs awarded to states remain unpaid by investors. States are thus required to 
invest additional time and resources to enforce such awards. 
 
Finally this case again shows how investors can try to use ISDS to be compensated for a change 
in legislation. The situation illustrates perfectly the tensions that can arise between the supposed 
stabilising function of investment treaties and popular democratic aspirations for political change. 
 
c. Taxes  
 
Investors can make use of investment deals and ISDS to challenge changes to tax regulations or 
withdrawal of previously granted tax breaks to foreign investors, claiming ‘indirect expropriation’ 
or unfair treatment. However, whether multinational enterprises pay their fair share of taxes is a 

 
74 Veolia Propreté v. Arab Republic of Egypt  (ICSID Case No. ARB/12/15). For further information on this case see 
IISD, Political Change vs. Legal Stability: Problems Arising from the Application of Investment Treaties in Transitions 
from Authoritarian Rule, February 2015; and AFTINET, Veolia loses ISDS case against Egypt – after six years and 
millions in costs, June 2018. 
75 See Howard Mann, ISDS: Who Wins More, Investors or States?, IISD Investment Treaty News, June 2105. 

https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/458/veolia-v-egypt
https://www.iisd.org/itn/2015/02/17/political-change-vs-legal-stability-problems-arising-from-the-application-of-investment-treaties-in-transitions-from-authoritarian-rule/
https://www.iisd.org/itn/2015/02/17/political-change-vs-legal-stability-problems-arising-from-the-application-of-investment-treaties-in-transitions-from-authoritarian-rule/
http://aftinet.org.au/cms/node/1585
http://aftinet.org.au/cms/node/1585
https://www.iisd.org/itn/wp-content/uploads/2015/06/itn-breaking-news-june-2015-isds-who-wins-more-investors-or-state.pdf


 

18 
 

crucial issue for developing countries. Tax is one of the key policy areas that are very important 
for developing countries in relation to the achievement of their development objectives.  
 
Israel Chemicals Limited v Ethiopia76 
 
A Canadian company, Allana Potash, engaged in potash mineral prospecting and exploration in 
the Afar region, an area of northern Ethiopia. The company invested heavily over six years in a 
mining project development and discovered huge amount of potash which could be mined for 50 
years. They planned to invest US$750 million to develop the potash mine. In 2013 the Ethiopian 
Ministry of Mines granted Allana a large scale mining license. But the company struggled to raise 
the required investment capital to finance the project after the price of potash crashed, and 
decided to sell its subsidiary company (Allana Afar) to the giant Israeli  fertiliser producer, Israel 
Chemicals Limited (ICL). 
 
Following the acquisition of Allana Afar in 2015, ICL applied to the Ministry of Mines to transfer 
the mining license of Allana to ICL. However, while the Ministry was evaluating this request, the 
Ethiopian Revenues and Customs Authority (ERCA) found that Allana Afar should pay some 
US$55 million in tax. The tax claim included the withholding and VAT tax arrears which Allana 
Potash should have paid, and capital gains tax for the acquisition of the subsidiary. Allana Potash 
was accused of tax evasion and of having concluded a backdoor deal with ICL. 
 
Allana Afar contested the legality of the tax assessment and submitted an appeal to the Ethiopian 
tax authority. Following the government’s rejection of this appeal, Allana Affar refused to pay the 
tax bill, and ICL’s board of directors initiated the termination of the project in October 2016. Its 
Dutch subsidiary sued the Ethiopian government in 2017 before an investment tribunal located in 
the Netherlands, using the investment deal between the two countries. ICL claimed alleged treaty 
violations that “relate to, inter alia, the state’s imposition of an illegal tax assessment against, and 
[…] failure to provide infrastructure support” to its local subsidiary.  
 
While the company has made no official statement on how much it is seeking in the case, the 
claim is estimated to be at least US$200 million. ICL however, recently dropped the claim in order 
to sit down with the Ministry for negotiations “to amicably solve the disagreement” (April 2019).77 
However, the settlement of disputes in such a manner lacks transparency, enabling negotiations 
to frequently conclude with a significant and secret payout. Tax-related disputes, such as this 
case, demonstrate how companies try to use ISDS to challenge – and lower – their tax bills. 
 
d. Public services 
 
Many developing countries have decided to return privatised public services to public control, due 
to the failure of the privatisation process. In response to governments’ attempts to regulate or re-
municipilise privatised public services such as water, electricity and social security, , often aiming 
lower the cost of these services for poorer populations or in the face of a significant economic 
crisis, foreign companies have initiated ISDS disputes, claiming they were treated “unfairly”, due 
to their loss of profits.78 
 
Biwater vs Tanzania79 
 
Tanzania was given international funding to overhaul the water and sewerage infrastructure of 
Dar es Salaam. This funding was contingent on the Tanzanian government awarding the work to 

 
76 ICL Europe Coöperatief U.A. v. Ethiopia  (PCA Case No. 2017-26). See IAReporter, Ethiopia: government hit with 
UNCITRAL investment treaty claim brought by Israeli investor, May 2017 (requires subscription); and Globar 
Arbitration Review, Israeli investor brings treaty claim against Ethiopia, June 2017 (requires subscription).  
77 The Reporter Ethiopia, ICL Drops charge against Ethiopian Government, April 2019. 
78 TNI, PSI and others, Reclaiming Public Services: how cities and citizens are turning back privatisation, June 2017. 
79 Biwater Gauff (Tanzania) Limited v. United Republic of Tanzania  (ICSID Case No. ARB/05/22). For full case study 
see IISD, Biwater v Tanzania. 
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a private contractor. The British water company Biwater was awarded a licence to run the water 
and sewage in the city in 2003, but its investment did not go according to plan.  
 
The consortium it led – City Water – generated less profit than the former state-run company and 
began to face financial and practical difficulties. This prevented it from performing properly and 
created, according to the government, “a real threat to public health and welfare”. Because the 
company could not meet its contractual obligations, Tanzania decided to cancel City Water’s 
contract and deported its management team. 
 
In response, Biwater launched an ISDS procedure in 2005, relying on Tanzania’s investment 
treaty with the UK. The company sought US$20 million in damages, claiming that, amongst other 
things, Tanzania’s termination amounted to a contractual breach and expropriation. 
 
As with many investment arbitrations, these proceedings were kept confidential and the parties’ 
submissions were not made publicly available. However, a group of interested parties made up 
of Tanzanian and international NGOs succeeded in submitting their observations (through an 
“amicus curiae brief”) in support of the Tanzanian government. In this brief, they argued that 
Biwater failed to fulfill specific investor responsibilities and that the failure of Biwater’s investment 
was its own fault. They also argued that the nature of the activity in question – the provision of 
water services – is special and, given its connection with the right to water and sustainable 
development goals, carries with it heightened responsibilities that the tribunal should explore.  
 
The tribunal, based in The Hague, found that Tanzania unlawfully expropriated the company’s 
investment, and ruled in favour of Biwater. However, the tribunal decided the State should not 
compensate the company financially. In reaching its conclusions, the tribunal relied not only on 
the submissions by parties, but also on the observations submitted by the non-governmental 
organisations. 
 
This case illustrates how investors can drag governments before private courts and try to get 
compensated, even when it is the company itself which has failed to uphold the important 
responsibility of providing public services in developing countries. 
 
6- COUNTRIES EXPERIENCES OF TERMINATING INVESTMENT TREATIES 
 
After hearing about the disastrous impacts of ISDS, one common reaction is for people to ask: 
“Why did countries sign those investment deals in the first place?”. According to political 
scientist Lauge Poulsen “the majority of developing countries... signed up to one of the most 
potent international legal regimes underwriting economic globalization without even realizing it 
at the time”80.Many countries only understood the significance of what they had signed many 
years later when they became the target of a lawsuit. 
 
This is what happened to South Africa. The country was sued for its Black Empowerment Act by 
an Italian investor. This triggered a rethinking of its investment policy. South Africa has since 
terminated 10 Bilateral Investment Treaties. 
 

“As  such,  the  current  international  investment  regime  is  detrimental  to  public budgets, 
regulations in the public interest, democracy and the rule of law.”, Government of South Africa81 

 

Since the passing of the Protection of Investment Act in 201582, in South Africa, foreign 
investors seeking to initiate a dispute against the South African state must first go through 

 
80 Lauge N. Skovgaard Poulsen, “Bounded Rationality and Economic Diplomacy: The Politics of Investment Treaties 
in Developing Countries”, Cambridge University Press, 2015. 
81 Government of South Africa, Possible reform of Investor-State dispute settlement (ISDS). Submission from the 
Government of South Africa, 17 July 2019. 
82 The South African Protection of Investment Act 2015, Act no.22 of 2015, Gazetted 15 December 2015, Article 
13(5). 
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domestic courts and if the State approves it, they can then subsequently access State to State 
arbitration, between their host State and South Africa. State-to-State arbitration, as it is called, is 
also the option chosen in the new trade agreement between the US and Canada83 and it is an 
integral part of Brazil’s Cooperation and Facilitation Agreement model84. 
 
In October 2018, Tanzania terminated its BIT with the Netherlands85. It has also limited the use 
of international arbitration in the country’s natural resources industry86.  
 
India has faced 24 ISDS cases since 2003. This has led the country to rethink its investment 
policy and develop its own model investment treaty. India has terminated 61 BITs and it has 
declined to negotiate an investment deal with the European Union87. The Indian model for 
bilateral investment deals encourages foreign investors to pursue a case in national courts first, 
before it can transmit a notice of dispute to the Indian State, which will then seek to resolve the 
dispute through consultation, negotiation or third-party procedures. If that fails, the investor can 
submit a claim to international arbitration subject to strict timelines88. 
 
In Ecuador, in May 2013, the government decided to create a Commission to audit its bilateral 
investment treaties and arbitration cases89. The Commission was made up of a mix of 
investment lawyers, civil society representatives and government officials.  
 
This Commission set an incredible precedent. It contributed to a public debate about the 
legitimacy and “benefits” of the current investment protection framework. In particular, the audit 
included an analysis of the relationship between Bilateral Investment Treaties, Foreign 
Investment and Ecuador’s Development Model; the history and content of Ecuador’s Bilateral 
Investment Treaties; and in-depth analysis of Ecuador’s ISDS cases.   
 
The findings of the Commission were conclusive: the country’s BITs had not brought benefits to 
the country, they had only brought risks and costs. In particular, the Commission concluded 
that: 
 
1. The Bilateral Investment Treaties (BITS) signed by Ecuador failed to deliver promised 
Foreign Direct Investment. 
 
2. Ecuador’s BITs contradict and undermine the development objectives laid out in the country’s 
Constitution and its National Development Plan. 
 
3. The companies that sued the government at international investment tribunals left behind 
enormous social and environmental liabilities/debt. 
 
4. Investors have disproportionately benefited when suing Ecuador using Bilateral Investment 
Treaties 
 
5. While promises of investment and development have failed to materialise, the costs of BITs 
for Ecuador have been immense. 
 
6. The bulk of the arbitrators nominated to decide cases against Ecuador cannot be considered 
to have been fully impartial. 

 
83 USMCA Chapter 31. 
84 Cooperation and Facilitation Investment Agreement Between the Federated Republic of Brazil and … Article 24 
[Model Brazil CFIA]. 
85 The East African, Tanzania ends investment treaty with Netherlands, 6 October 2018. 
86 Ibrahim Amir, A Wind of Change! Tanzania’s Attitude towards Foreign Investors and International Arbitration, 
Kluwer Arbitration Blog, 28 December 2018. 
87 Sabine Weyand, Civil Society Dialogue, 9 July 2019. 
88 Treaty between the Republic of Belarus and the Republic of India on Investments, Signed 24 September 2018. 
89 See www.caitisa.org for more information. 
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The recommendations of the Commission were non-binding on the government of Ecuador. 
However, in May 2017 the government announced that it had proceeded to terminate the 
remaining 16 BITs that were still in force. 
 

 
 
  


